CITY COUNCIL STAFF REPORT
DATE:

November 14, 2018

LEGISLATIVE

SUBJECT:

INTRODUCTION OF AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF PALM SPRINGS, CALIFORNIA REPEALING PALM SPRINGS
MUNICIPAL CODE SECTION 11 .16.040 AND DISCUSSION OF
POTENTIAL NEW FIREARMS REGULATIONS

FROM:

David H. Ready, City Manager

BY:

Edward Z. Kotkin, City Attorney

SUMMARY
Staff recommends that the City Council repeal Palm Springs Municipal Code (PSMC)
Section 11 .16.040. In reviewing the matter of this ordinance's repeal for Council
consideration, staff engaged in a comprehensive review of the substance and history of
the PSMC provisions addressing firearms. In addition to the proposed repeal, staff
requests a City Council discussion of potential new firearm regulations, including without
limitation a potential prohibition of firearms at certain public gatherings.
RECOMMENDATION :
1. Waive the reading of text in its entirety, read by title only, and introduce for first
reading Ordinance No. __, "AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF PALM SPRINGS, CALIFORNIA REPEALING PALM SPRINGS
MUNICIPAL CODE SECTION 11 .16.040."
2. Discuss potential new firearm regulations, including but not limited to a potential
prohibition of firearms at certain public gatherings, and provide direction to staff.
STAFF ANALYSIS:
REPEAL OF PSMC 11.16.040

The City Council adopted Ordinance 1899, the City's local ordinance that regulates
firearms , on September 21 , 2016. After the City acted , the state's voters approved
Proposition 63 on November 8, 2016. California Penal Code Section 25250, effective
January 1, 2017 as a part of Proposition 63, mandated reporting of a lost or stolen firearm
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to a local law enforcement agency within five (5) days. PSMC Section 11 .16.040
mandates the same type of reporting to the Palm Springs Police Department within fortyeight (48) hours of a firearm loss or theft.
Staff has consulted with the Police Chief in this matter. Reporting of stolen firearms is
taking place and will very likely continue under state law. As of the beginning of last month
when staff inquired, since September 30, 2016 Uust prior to the effective date of PSMC
Section 11 .16.040, the Police Department received forty six (46) reports of sixty one (61)
stolen firearms. Some statutes adopted as part of Proposition 63 provide that cities may
adopt more stringent standards than the state. There is no such provision in relation to
the reporting requirement in Penal Code Section 25250, the state law addressing
reporting of lost or stolen firearms. An impermissible conflict between state law and a
local ordinance only exists when the ordinance contradicts, duplicates, or enters an area
occupied by general law, either expressly or by legislative implication. The City of Palm
Springs is a charter city and does not acknowledge that it lacks the authority to establish
a timeline for reporting a firearm lost or stolen that is shorter than that mandated by state
law. Regardless of whether there is in fact an impermissible conflict between Proposition
63 and PSMC Section 11.16.040, staff has determined that the repeal proposed will not
have any foreseeable impact on the reporting of firearm theft or loss. Staff has
determined that based upon a threat of litigation, any arguable conflict with state law
should be resolved , and that it is appropriate to repeal PSMC Section 11 .16.040. The
proposed repeal ordinance is attached to this report as ATTACHMENT A.
DISCUSSION RE POTENTIAL NEW FIREARMS REGULATIONS

On June 15, 2016 in the wake of the Orlando nightclub shootings, the City Council
considered adoption of a firearms regulatory program. On July 6, 2016, the Council
discussed the legal landscape with respect to firearm regulation , including the issue of
preemption. The Council reviewed the 2016 "California Firearm Laws Summary"
published by the Attorney General. That version, although somewhat dated , remains the
most up to date iteration of th is publication. It is available for review, along with a wide
variety of material available through the Attorney General's Bureau of Firearms at the
following URL: https://oag.ca.gov/firearms .
Notwithstanding the Second Amendment right to bear arms as it has been broadly
interpreted by the courts, municipalities have the right to regulate firearms. The State
Constitution's fundamental and straightforward rule is that cities have the broad and
elastic power to suppress, prohibit and regulate all things injurious to the public welfare.
See e.g., California Constitution Article XI, section 7, providing for what is often
referenced as the City's "police power." Despite its breadth and depth , the City's police
power has limits. Cities cannot pass ordinances that conflict with the Constitution and
laws of the State of California or the United States. See e.g., California Government Code
Section 37100. However, conflict does not exist in many instances.
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One good example of a local law explicitly upheld by a court is the Alameda County gun
dealer zoning ordinance upheld in 2017 by the Ninth Circuit Court of Appeals sitting as
an eleven (11) judge panel. See Teixeira v. Cnty. of Alameda (9th Cir. 2016) 822 F.3d
1047. Another is the state court of appeal that upheld a law prohibiting minors from
entering premises where firearm sales are the primary on-site business. See Suter v. City
of Lafayette (1997) 57 Cal.App.4th 1109. The Eighth Circuit Court of Appeals has held
that since firearms dealers are not a suspect class, and their right to operate without a
conditional use permit is not a fundamental right, a local ordinance should be upheld if it
bears a rational relationship to a legitimate governmental interest. See Koscielski v.
Minneapolis (8 th Cir. 2006) 435 F.3d 898). The important principle at work in that case is
an important one: local gun legislation not in conflict with federal or state law, and tailored
to address a regulatory issue (such as zoning for firearms dealerships) squarely within
the local jurisdiction's authority to regulate, will be upheld.
At the previously referenced City Council meeting on July 6, 2016, the Council considered
a draft ordinance that addressed the following topics:
1.
2.
3.
4.

Shooting permits,
Imposition of a duty to report theft or loss of firearms,
Requiring safe storage of firearms in the home,
Prohibition, with certain exceptions, of possession of large-capacity ammunition
magazines,
5. Imposition of record-keeping requirements for ammunition sales, and
6. Prohibiting unsecured firearms and ammunition in unattended vehicles.

On September 7, 2018 the City Council introduced, and on September 21, 2016 it adopted
Ordinance 1899, codified in PSMC Chapter 11.16. At the Council's direction, the City
Attorney deleted some provisions previously discussed (numbers 4 and 5 above) as state
law adopted in the interim time had addressed them. 1 Since its adoption, Ordinance 1899
has not changed. As a matter of interest, the Council should note that the Ninth Circuit
Court of Appeals upheld the "safe storage" ordinance adopted by the City and County of
San Francisco. See Jackson v. City and County of San Francisco (9th Cir. 2014) 746 F.3d
953, Now, in the context of evaluating the proposed repeal, Councilmember Kors, in his
role as City Council liaison to staff regarding potential new firearm regulations, worked
with staff explored additional subject areas that the Council may wish to address in
Chapter 11.16.
To assist the Council in defining its options to be considered during the requested
discussion, staff notes that California expressly preempts very few specific areas of
firearms law Preempted areas include (1) licensing and registration of commercially
1
Proposition 63 also addressed record-keeping in the field of ammunition sales, but explicitly stated that its
adoption would not "preclude or preempt a local ordinance that imposes additional penalties or requirements in
regard to the sale or transfer of ammunition." As is noted in the section of the staff report addressing the repeal of
PSMC Section I 1.16.040, the provision of Proposition 63 addressing reporting oflost or stolen firearms contains no
such language.
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manufactured firearms, (2) licensing and permitting related to the purchase, ownership,
possession or carrying of a concealable firearm in the home, or in a place of business,
and the (3) regulation of the manufacture, sale or possession of "imitation firearms."
Various options for new firearm regulation in the City exist. Councilmember Kors identified
and staff researched an ordinance unanimously adopted by the City and County of San
Francisco on May 8, 2018 regarding "Firearms Prohibited at Public Gatherings." Staff has
verified with the San Francisco City Attorney's office that since its adoption, this ordinance
has not been subject to any legal challenge. A copy of the ordinance is provided as
ATTACHMENT B; the Council will note that this ordinance, which complements San
Francisco's general prohibition of firearms on City property, only applies to a discreet and
well-defined class of public gatherings.
In support of this ordinance, staff notes that the Ninth Circuit Court of Appeals has
determined that the second amendment right to keep and bear arms, does not include,
to any degree, the right of member of general public to carry concealed firearms in public.
See Peruta v. Cty. of San Diego (9 th Cir. 2016) 824 F.3d 919. In 2017 the United States
Supreme Court refused to grant review of the Peruta case. Staff would be remiss if it did
not note that other U.S. Circuit Courts of Appeals have diverged from the position of the
Ninth in the Peruta decision, and viewed this issue through a different lens. An important
state case worth noting in support of the San Francisco ordinance held that a county
ordinance prohibiting possession and use of guns in parks and recreational areas was
not preempted by state law authorizing sheriffs to issue concealed weapon licenses, and
that a local agency has the authority to provide, via its legislative process, for exceptions
and conditions to when and where an issued "carry license" may be validly used. See
Ca/guns Found., Inc. v. Cty. of San Mateo (2013) 218 Cal. App. 4th 661.
In the event that the Council wants to provide direction on other specific potential areas
for local legislation, those might include:
•
•
•
•
•
•
•
•
•
•

•

Requirement of a special permit issued to firearm sellers by police chief with
conditions attached;
Requirement of videotaping of areas where firearm purchases occur;
Prohibition of firearm possession on city property;
Zoning restrictions applicable to firearm sellers;
Prohibition of firearm sales businesses in residences as home occupation;
Requirement of posting of warnings at firearm sellers;
Requirement of firearm sellers having liability insurance;
Requirement of mandatory reporting of inventory by firearm sellers;
Required mandatory periodic inspection of firearm sellers' premises;
Revision of M-2 and E-1 zoning, fabrication of ordinance and firearms are
currently a permitted use and/or revision of C-2 zoning, gun shops are currently
allowed with a land use permit; and
Prohibition of firearm sellers operating within certain distance of sensitive uses.
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ALTERNATIVES:
Decline to repeal PSMC 11.16.040.
CALIFORNIA ENVIRONMENTAL QUALITY ACT
Neither introduction nor adoption of this Ordinance represents a "project" for purposes of
the California Environmental Quality Act (CEQA), as that term is defined by CEQA
guidelines (Guidelines) section 15378, because this Ordinance is an organizational or
administrative activity that will not result in a direct or indirect physical change in the
environment, per section 15378(b)(5) of the Guidelines.
FISCAL IMPACT:
Not analyzed.

Edward Z. Kotkin,
City Attorney

David H. Ready
City Manager

Attachments:
A. Proposed Ordinance
B. San Francisco Ordinance re "Firearms Prohibited at Public Gatherings"
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ORDINANCE NO.
AN ORDINANCE OF THE CITY OF PALM SPRINGS,
CALIFORNIA REPEALING
CODE SECTION 11.16.040.

PALM SPRINGS MUNICIPAL

City Attorney's Summary
This Ordinance repeals a provision of the Palm Springs Municipal
Code that is adequately addressed by state law.
THE CITY COUNCIL OF THE CITY OF PALM SPRINGS FINDS:
The City Council of the City of Palm Springs ordains:
SECTION 1. Title 11, Chapter 11.16, Section 11.16.040 of the Palm Springs Municipal
Code (PSMC), the section of the City's municipal code that provides for a "Duty to
Report Theft or Loss of Firearms," is hereby repealed.
SECTION 2. Neither introduction nor adoption of this Ordinance represents a "project"
for purposes of the California Environmental Quality Act (CEQA), as that term is defined
by CEQA guidelines (Guidelines) section 15378, because this Ordinance is an
organizational or administrative activity that will not result in a direct or indirect physical
change in the environment, per section 15378(b)(5) of the Guidelines.
SECTION 3. The Mayor shall sign, and the City Clerk shall certify to the passage and
adoption of this Ordinance and shall cause the same, or the summary thereof, to be
published and posted pursuant to the provisions of applicable law; this Ordinance shall
take effect thirty (30) days after passage.

PASSED AND ADOPTED THIS _ _ DAY OF NOVEMBER 2018.
AYES:
NOES:
ABSTAIN:
ABSENT:

Robert Moon, Mayor
ATTEST:

Anthony J. Mejia, MMC, City Clerk

1
11.7.18
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FILE NO. 180159

1

AMENDED IN COMMITTEE
4/18/2018
ORDINANCE NO.

118-18

[Police Code - Prohibition of Firearms at Public Gatherings]

2
3

4

Ordinance amending the Police Code to prohibit firearms at certain public gatherings.

NOTE:

5
6

Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in strikethrough ilBJics Times .."l-tfw Remanfont.
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in stril<0through /\rial font.
Asterisks (* * * *) indicate the omission of unchanged Code

subsections or parts of tables.
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9

Be it ordained by the People of the City and County of San Francisco:

10
11
12

13

Section 1. The Police Code is hereby amended by adding Article 36C, to read as
follows:

ARTICLE 36C: PROHIBITION OF FIREARMS AT PUBLIC GATHERINGS

14
15

SEC. 3600C. FINDINGS.

16

(a) The presence of concealed firearms in crowds ofpeople at large public gatherings has the

17

potential to present public safety risks associated with the accidental or intentional discharge ofa

18

weapon. Sub;ect to limited exceptions, Section 617 of the Police Code prohibits the possession of

19

_firearms on City property. But Section 617 does not aJ2Plv to the public right-of-way owned by the City.

20

(b) The U.S. Supreme Court emphasized in District of Columbia v. Heller, its 2008 decision

21

which characterized the Second Amendment as recognizing an individual right to keep and bear arms.

22

that "laws forbidding the carrying of.firearms in sensitive places such as schools and government

23

buildings" are valid public safety regulations under the Second Amendment.

24

25
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1

(c) In recent years, public. densely populated spaces have been targeted by gunmen with the

2

apparent goal ofcausing mass physical and emotional harm. particularly awarent with the recent and

3

horrific mass shootings on the Las Vegas strip and at a nightclub in Orlando.

4

(d) A July 2015 Congressional Research Service Report found that between 1999 and 2013.

5

offenders committed 66 mass shootings in public places. killing 446 victims and iniuring 329 victims.

6

The report defined a mass shooting as one where four or more victims are killed at a single event.

7

(e) Studies show that in general guns do not protect those who possess them from gun violence.

8

A 2009 study published in the American Journal ofPublic Health found that individuals possessing a

9

gun were 4. 46 times more likely than individuals not possessing a gun to be shot when assaulted by

10
11

another individual possessing a gun.
(j) City residents must have a reasonable expectation ofsafety while at public gatherings.

12

Perceptions ofsafety are important to encouraging civic engagement and participation. The presence

13

of.firearms at public gatherings can therefore depress involvement in civic life.

14

(g) The presence of.firearms at public gatherings where expressive activity is takingplace is

15

likely to intimidate some participants and chill or suppress speech. and cause some interested persons

16

not to attend such gatherings. According to news reports, the presence of.firearms at the recent white

17

supremacist rallies in Charlottesville. Virginia, intimidated some people who disagreed with the

18

message ofthe rally participants into silence. While the threat ofsuch chilling is reduced when the

19

open carrying of.firearms is prohibited, nonetheless the knowledge that demonstrators may be carrying

20

concealed firearms can operate to deter and silence speech.

21

(h) Prohibiting the possession of.firearms at certain outdoor public gatherings in the City will

22

promote the public health and safety by reducing the presence of.firearms and the potential for gunshot

23

fatalities and iniuries. The prohibition will also promote public participation at events involving

24

expressive activities, because it will reduce the likelihood ofpeople being intimidated by the presence

25

of concealed firearms.
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1

SEC. 3601C. DEFINITIONS.

2

For purposes of this Article 36C. the following definitions shall apply:

3

"Demonstration" shall mean a group ofpersons advocating for or against a political or other

4

cause by conveying a message to the public through expressive conduct, such as carrying or wearing

5

signs, singing, or speaking.
"Firearm" means any gun. pistol, revolver. rifle, or any other device designed or modified to be

6

7

used as a weapon, from which is expelled through a barrel a proiectile by the force ofan explosion or

8

other form ofcombustion. "Firearm" does not include imitation firearms as defined by California

9

Penal Code Section 16700, or BB devices or air rifles as defined in California Penal Code Section

10
11

12

13
14
15
16

16250.
"Public Gathering" shall mean:
(1)

a parade that requires a permit tmder Article 4 of the Police Code and involves W

20 or more persons:
(2) a Demonstration held in the Right-of Way involving W-20 or more persons within

an area circumscribed by a 500-foot radius:
(3) a Demonstration on publicly-owned park land within the geographic boundaries of

17

the City involving W-20 or more persons within an area circumscribed by a 500-foot radius: and

18

(4) an event that requires a permit under Article 6 ofthe Transportation Code and

19
20
21

involves W-20 or more persons.
"Right of Way" shall mean any area across, along, on, over, upon. and within the dedicated
public alleys. boulevards. courts. lanes. roads, sidewalks, streets, and ways within the City.

22
23

SEC. 3602C. FIREARMS PROHIBITED AT PUBLIC GATHERINGS.

24

Except as stated in Section 3603C. no person shall possess a Firearm at any Public Gathering.

25
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1

SEC. 3603C. EXCEPTIONS.

2

Section 3602C shall not apply to the following:

3

(a) A peace officer. retired peace officer, or person assisting a peace officer. when authorized

4

to carry a concealed weapon under California Penal Code Sections 25450-25475 or a loaded firearm

5

under California Penal Code Sections 25900-25925, and/or under 18 U.S. C. 926B or 926C:

6

(k) Members of the armed forces when on duty, and members of other organizations when

7

authorized to carry a concealed weapon under California Penal Code Section 25620 or a loaded

8

firearm under California Penal Code Section 26000:

9
10
11

12

13

(c) Military or civil organizations carrying unloaded weapons while parading or when
authorized to carry a concealed weapon under California Penal Code Section 25625:
(d) Patrol special police officers, animal control officers, zookeepers, and harbor police
officers. when authorized to carry a loaded firearm under California Penal Code Section 26025: and
(e) A guard or messenger ofa common carrier, bank, or other financial institution: a guard of

14

a contract carrier operating an armored vehicle: a licensed private investigator. patrol operator. or

15

alarm company operator: a uniformed security guard or night watch person employed by a public

16

agency; a uniformed security guard or uniformed alarm agent: a uniformed employee of a private

17

patrol operator or private investigator, when any of the above are authorized to carry a loaded firearm

18

under California Penal Code Section 26030.

19

20

SEC. 3604C. PENALTY.

21

Any person who violates Section 3602C shall be deemed guilty ofa misdemeanor and upon

22

conviction shall be punished by a fine not to exceed $1,000 or by imprisonment in the county iail not to

23

exceed six months, or by both.

24
25
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SEC. 3605C. PERMIT CONDITIONS.

2

For any Public Gathering that requires a permit issued by the Ci'ty. the City official,

3

department, board commission. committee, or other authority responsible for issuing such permit shall

4

include as a condition ofthe permit that Firearms be prohibited at the Public Gathering. subiect to the

5

exceptions stated in Section 3603C. This Article 36C shall not preclude the City from exercising its

6

discretion to impose a similar condition on a permit that does not meet the definition ofa Public

7

Gathering.

8
SEC. 3606C. UNDERTAKING FOR THE GENERAL WELFARE.

9

In enacting and implementing this Article 36C, the City is assuming an undertaking only to

10
11

promote the general welfare. It is not assuming, nor is it imposing on its officers and employees, an

12

obligation for breach ofwhich it is liable in money damages to any person who claims that such breach

13

proximately caused infury.

14

15

SEC. 3607C. SEVERABILITY.

16

lfanv provision. clause, or word ofthis Article 36C or the application thereof to any person or

17

circumstance is held invalid, such invalidity shall not affect any other provision, clause, word or

18

application ofthis Article which can be given effect without the invalid provision, clause, word or

19

application: and to this end the provisions of this Article are declared to be severable.

20

I II

21

II I

22

I II

23

II I

24

II I

25

II I
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1

Section 2. Effective Date. This ordinance shall become effective 30 days after

2

enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the

3

ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

4

of Supervisors overrides the Mayor's veto of the ordinance.

5
6

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney
~-~

7
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9

10

By:

-

JilinJ A~uss1

Deputy City Attorney
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